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ORDINANCE #07-01
AN ORDINANCE OF THE ALBANY CITY COUNCIL AMENDING
CHAPTER XX, PLANNING AND ZONING
OF THE ALBANY MUNICIPAL CODE
TO INCLUDE REGULATIONS FOR
MEDICAL MARIJAUNA DISPENSARIES

WHEREAS, the City of Albany has adopted a Zoning Ordinance in the form
of Chapter XX of the Albany Municipal Code, Planning and Zoning; and

WHEREAS, on May 2, 2005 the Albany City Council enacted Ordinance
#05-03 as an interim urgency measure to prohibit issuance of any permits for, or
otherwise approving the opening of medical marijuana dispensaries within the city of
Albany, with the finding that it would be detrimental to the public health, safety and
welfare of the City to allow the establishment and approval of any medical marijuana
medical dispensaries until such time as the Planning and Zoning Commission, the
City Council, and the public have had an opportunity to determine the
appropriateness of such facilities within the City of Albany, including but not limited
to evaluating the legal authority to establish such facilities, the desirability of such
facilities, and the extent of regulatory controls, should such facilities be thought
appropriate; and

WHEREAS, on June 6, 2005 and on April 3, 2006 the Albany City Council
extended the interim urgency measure to assure that adequate time would be available
for public review of proposed options to regulate medical marijuana dispensaries, and
for City Council consideration and adoption of an appropriate ordinance therefore,
while the moratorium imposed by the urgency measure remains in effect; and

WHEREAS, the City Council desires to include in Chapter XX of the Albany
Municipal Code, Planning and Zoning, provisions regarding medical marijuana
dispensaries; and

WHEREAS, pursuant to said desires of the City Council, the Albany
Planning and Zoning Commission held a duly noticed public hearing, on February 28,
2006, to consider two potential responses to City Council direction in the form of
draft language for Option A, to regulate dispensaries, and Option B, to prohibit
dispensaries; and

WHEREAS, pursuant to the California Environmental Quality Act, City staff
prepared an Initial Study of potential environmental effects of the proposed Option A
to regulate medical marijuana dispensaries, and as a result a notice of intent to adopt a
Negative Declaration was circulated on February 8, 2006, for public review and
comment; and
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- WHEREAS, City staff determined that Option B to prohibit medical
marijuana facilities is exempt from the California Environmental Quality Act on the
basis that such prohibition could not have an impact on the environment; and

WHEREAS, on February 28, 2006 the Planning and Zoning Commission
held a heard public testimony on the proposed zoning amendments and considered all
comments on the draft Negative Declaration; and

WHEREAS, following the close of said public hearing the Planning and
Zoning Commission performed a detailed review of the draft language for both
Option A and Option B, and recommended certain changes to the language of each
option for consideration by the City Council; and recommended that the City Council
adopt Option B; and

WHEREAS, on April 3, 2006, The Albany City Council held a duly noticed
public hearing on options to amend Chapter XX regarding medical marijuana
dispensaries; and following said public hearing the Albany City Council adopted
Resolution 06-9 adopting a Negative Declaration in compliance with the California
Environmental Quality Act (CEQA) regarding potential environmental effects of the
proposed regulations of Option A; and

WHEREAS, on November 7, 2006, the voters of Albany approved Measure
D, giving an affirmative answer to the question, “Do you support the
establishment of a single medical marijuana dispensary in the City of Albany,
to be subject to regulations that the City Council will incorporate into the
Municipal Code prior to consideration of any permit for such a dispensary?”;
and

WHEREAS, on February 13, 2007 the Planning and Zoning Commission
adopted Resolution No. PZ 07-01, which includes findings stating that the
Commission had reviewed the Initial Study and draft Negative Declaration on Option
A, and which recommends that the City Council adopt regulations applicable to
medical marijuana facilities,

WHEREAS, the Albany City Council, on February 20, 2007, after due public
notice, held a public hearing on the proposed amendment to Chapter XX to regulate
medical marijuana dispensaries, and

WHEREAS, the Albany City Council hereby finds that the proposed
amendment to Chapter XX falls within the scope of the Negative Declaration adopted
on April 3, 2006.

NOW, THEREFORE, THE ALBANY CITY COUNCIL DOES HEREBY
ORDAIN AS FOLLOWS:
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Section _1: Chapter XX of the Albany Municipal Code, Section 20.08 titled
“Definitions” is hereby amended to include the following text:

Medical Marijuana Dispensary means any facility in a single fixed location
where a primary caregiver makes available, sells, transmits, gives or otherwise
provides medical marijuana, or cannabis, to two or more qualified patients or persons
with an identification card. For purposes of this Chapter, medical marijuana
dispensary does not include licensed clinics, health care facilities, residential care
facilities, hospices or home health agencies listed in California Health and Safety
Code §11362.7(d) (1).

The following terms related to medical marijuana facilities have the following
meanings:

a. Applicant means a person who is required to file an application for a
permit under Subsection 20.20.110 of the Chapter, including an
individual owner, managing partner, officer of a corporation, or any
other operator, manager, employee or agent of a medical marijuana

dispensary.

b. Primary Caregiver shall have the same definition as in California
Health and Safety Code §11362.7 (d), as it may be amended from time
to time.

c. Qualified Patient shall have the same definition as in California

Health and Safety Code §11362.7 (f), as it may be amended from time
to time, with the additional stipulation that a Qualified Patient shall
have a valid Identification Card, as defined in definition f. below.

d. Attending Physician shall have the same definition as in California
Health and Safety Code §11362.7 (a), as it may be amended from time
to time.

e. Written Documentation shall have the same definition as in

California Health and Safety Code §11362.7 (i), as it may be amended
from time to time.

f. Identification Card shall mean any photo identification card issued
by an entity whose procedures for validation and issuance have been
approved by the Albany Chief of Police.

g. Person with an Identification Card shall have the same definition as
in California Health and Safety Code §11362.7 (h), as it may be
amended from time to time.

" h. Serious Medical Condition shall have the same definition as in
California Health and Safety Code §11362.7 (d), as it may be amended
from time to time.
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i Chief of Police shall mean the Chief of Police of the City of Albany
and his or her authorized representatives.

Section 2: Chapter XX of the Albany Municipal Code, Subsection 20.12.040 titled
“Permitted Uses by District” is hereby amended to include the following text:

Add to Table 1: Under Public and Quasi-public: Medical Marijuana Dispensary,
permitted with a Use Permit in SC-Solano Commercial, SPC-San Pablo Commercial,
and CMX-commercial Mixed Use Districts.

Section 3: Chapter XX of the Albany Municipal Code, Subsection 20.16.050 titled
“Public and Quasi-public Use Classifications” is hereby amended to include the
following text:

Q. Medical Marijuana Dispensaries. Establishments meeting the
definition of Medical Marijuana Dispensary in Section 20.08.

Section 4: Chapter XX of the Albany Municipal Code is hereby amended to include a
new Subsection 20.20.100 titled “Medical Marijuana Dispensaries” to consist of the
following text:

A. Purpose. The purpose and intent of this subsection to regulate medical
marijuana dispensaries in order to promote the health, safety, morals, and general
welfare of the residents and businesses within the city.

B. Findings. The City Council adopts this Subsection 20.20.110 based
upon the following findings:

1. The voters of the State of California approved Proposition 215
(codified as California Health and Safety Code §§ 11362.5 et seq., and
entitled “The Compassionate Use Act of 1996”).

2. The intent of Proposition 215 was to enable persons who are in
need of marijuana for specified medical purposes to obtain and use it under
limited, specified circumstances.

3. The State enacted Senate Bill 420 in October 2003
(commencing with California Health and Safety Code § 11362.7), relating
to controlled substances, to clarify the scope of the Compassionate Use Act
of 1996 and to allow cities and other governing bodies to adopt and enforce
rules and regulations laws consistent with SB 420.

4. To protect the public health, safety, and welfare, it is the desire
of the City Council to modify the Municipal Code to be consistent with SB
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420, regarding the location and operation of Medical Marijuana
Dispensaries.

5. It is the City Council’s intention that nothing in this Subsection
shall be deemed to conflict with federal law as contained in the Controlled
Substances Act, 21 U.S.C. § 841, nor to otherwise permit any activity that is
prohibited under that Act or other applicable Federal or State law.

6. It is the City Council’s intention that nothing in this Subsection
shall be construed to allow persons to engage in conduct that endangers
others or causes a public nuisance, allow the use of marijuana for non-
medical purposes, or allow any activity relating to the cultivation,
distribution, or consumption of cannabis that is otherwise illegal.

7. In a Bulletin to All California Law Enforcement Agencies, dated
June 22, 2005 the Attorney General has stated that, through the
Compassionate Use Act, California has an express policy decriminalizing
the medically approved use of marijuana, which policy must necessarily
govern the exercise of discretionary arrest powers by California peace
officers and counsels against effecting arrests and seizures under federal law
when the use, possession, or cultivation of the marijuana appears legal
within the meaning of California’s Compassionate Use Act.

8. Pursuant to California Health and Safety Code §§ 11362.7 et
seq., the State Department of Health shall be responsible for establishing
and maintaining a voluntary identification card program.

9. California Health and Safety Code § 11362.71(b) requires
every county health department, or its designee, to implement a procedure to
accept and process applications from those seeking to join the identification
program in the manner set forth in Cal. Health and Safety Code §§ 11362.71
et seq.

10. The adoption and implementation of this Subsection will not have
a significant effect on the environment, because City regulations, which
have been established previously, or are established by this Subsection, are
adequate to insure there will be no significant impacts. An Initial Study did
not reveal any potentially significant impacts, which cannot be avoided
under previously existing regulations or additional regulations, contained
herein. This Subsection establishes standards for the location and operation
of medical marijuana dispensaries in accordance with state law, and shall be
subject to on-going oversight by the Chief of Police, the Community
Development Director, and the Planning and Zoning Commission, with
potential appeal to the City Council.

C. Business License Investigation Required. Prior to filing an

application for a use permit for a medical marijuana dispensary, the applicant must
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provide information to the Chief of Police for a business license investigation and pay
the business license investigation fee as set forth in the Master Fee Schedule, no part
of which shall be refundable. If the applicant is a corporation, the complete
identification information of each of the officers and directors of such corporation and
of each stockholder owning more than ten ( 10%) percent of the stock of the
corporation shall be set forth as described in paragraph C.1.a. If the applicant is a
partnership, the complete identification information of each of the partners, including
limited partners, shall be set forth as described in paragraph C.1, below:

1. Any applicant for such a permit shall furnish the following
information:

a. Applicant(s) name. The full name (including any current or
prior aliases, or other legal names the applicant is or has been known
by, including maiden names), date of birth, social security number,
present residence address, and telephone number of the applicant;

b. Applicant(s) mailing address. The address to which notice of
action on the application is to be mailed;

c. Previous addresses. Previous residence addresses for the
past five years immediately prior to the present address of the
applicant;

d. Verification of age. Written proof that the applicant is over
the age of eighteen (18) years of age;

e. Physical description. Applicant’s height, weight, color of
eyes and hair;

f. Photographs. Two Passport quality color photographs for
identification purposes;

g. Nothing herein contained shall be construed to deny to the
police department the right to take the fingerprints and additional
photographs of the applicant.

h. Employment history. All business, occupation, or
employment of the applicant for the five years immediately preceding
the date of the application;

1. Tax history. The business tax history of the applicant with
respect to any medical marijuana dispensary, including whether such
person, in previously operating in this or another city, county or state
under license has had a business license revoked or suspended, the
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reason therefore, and the business or activity or occupation subsequent
to such action of suspension or revocation;

j- The names and telephone numbers of the person or persons
to be regularly engaged in the operation of the proposed dispensary,
whether an employee, volunteer or contractor. The application shall
also identify those persons, including telephone numbers (e,
cmergency contact), having management and supervisory
responsibilities for the proposed dispensary. Every person listed as
owner, manager, supervisor or employee must submit fingerprints and
other necessary information for a background check to the Albany
Police Department, and be photographed for identification purposes. In
addition, any new employees, independent contractors, other persons
and/or volunteers who will work at the proposed medical marijuana
dispensary must submit their complete identification information to the
police department no less than thirty days prior to the start of their
employment.

k. Authorization for the Chief of Police or his designee to seek
verification of the information contained in the application.

1. Applicant’s certification. A statement in writing by the
applicant that he or she certifies under penalty of perjury that all the

information contained in the application is true and correct.

2. The Chief of Police shall commence the background

investigation of any applicant immediately upon its filing and shall complete
such review within sixty days. Where the Chief of Police determines that
good cause exists as to why such review cannot be completed within sixty
days, the Chief may be allow for no more than two extensions of thirty days

each.

3. Within ten business days after the filing of an application, the

Chief of Police shall reject any application and so notify the applicant, if the
application has been improperly completed or if it is incomplete.

4, Effect of Incomplete Filing. Upon notification that an

application submittal is incomplete, the applicant shall be granted an
extension of time to submit all materials required to complete the
application within ten (10) days. If the application remains incomplete in
excess of ten (10) days the application shall be deemed withdrawn and a
new application submittal shall be required in order to proceed with the
subject request. The time period for granting or denying a permit shall be
stayed during the period in which the applicant is granted an extension of

time.
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5. The Chief of Police shall be responsible for verifying factual
information in the application, including names, addresses and other
information on the applicant operator and its employees of the proposed
dispensary.

6. Upon completion of the background investigation, the Chief of
Police shall reject any permit that meets any of the following criteria:

a. The proposed dispensary does not comply with requirements
of this Chapter.

b. The applicant has knowingly made a false statement of
material fact or has knowingly omitted one or more material facts from
the application.

¢. The operation of the proposed dispensary at the proposed
location is prohibited by any state or local law or regulation.

d. The applicant, his or her agent or employees, or any person
who is exercising managerial authority on behalf of the applicant has
been convicted of a felony, or of a misdemeanor involving moral
turpitude, or has engaged in misconduct related to the qualifications,
functions or duties of a permitee. A conviction within the meaning of
this section means a plea or verdict of guilty or a conviction following
a plea of nolo contendere.

¢. The applicant has violated any local or state law, statute, rule
or regulation respecting the distribution, possession, or consumption of
marijuana.

f. The applicant has engaged in unlawful, fraudulent, unfair, or
deceptive business acts or practices.

g. The applicant or the operator listed in the application is less
than eighteen (18) years of age.

7. In the event of denial, notifications and reasons for denial shall be set forth in
writing and shall be sent to the applicant by means of registered or certified
mail or hand delivery.

8. In the event of acceptance, notification will be set forth in writing and sent to
the applicant by means of registered or certified mail or hand delivery. A copy
of the notice shall be sent to the Community Development Department.

D. Prohibited Activities. The following activities are prohibited from
being associated with a medical marijuana dispensary. The term “premises” as used
herein shall include the building or building space occupied by the dispensary, as well
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as any accessory structures, parking areas, or other surroundings within 200 feet of
any entrance to the dispensary.

1. A medical marijuana dispensary will not be permitted as an
accessory use to any other permitted use.

2. The commercial sale of any product, good, or service is
prohibited. The term “commercial sale” does not include the provision of
medical marijuana, or devices directly related to the administration of
medical marijuana, on terms and conditions that are consistent with this
Subsection and applicable law.

3. No dispensary shall hold or maintain a license from the State
Department of Alcohol Beverage Control to sell or fumish alcoholic
beverages, or to operate a business that sells or furnishes alcoholic
beverages.

4. The display, sale or use on the premises of alcohol, or tobacco
is prohibited.
5. No marijuana shall be smoked, ingested or otherwise

consumed on the premises of a dispensary. The term “premises” as used
herein shall include the building or building space occupied by the
dispensary, as well as any accessory structures, parking areas, or other
surroundings within 200 feet of any entrance to the dispensary.

6. Notwithstanding California Health and Safety Code §
11362.77, no living marijuana plants maybe cultivated or maintained on the
premises of any medical marijuana dispensary.

7. Patients who are patrons of the dispensary shall not medicate in
public places, including any street or sidewalk, within the City of Albany.

8. No dispensary shall utilize the services of an Attending
Physician on the premises to evaluate patients and provide a
recommendation for medical marijuana.

9. Dispensary sales to any person attempting to obtain a doctor’s
recommendation onsite by telephone, facsimile, electronic mail or other
communication methods are strictly prohibited.






